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Decision Session 
Executive Member for City Strategy 

11 May 2010 

 
Report of the Director of City Strategy 
  
Public Rights Of Way – Wildlife & Countryside Act 1981,   
Preparation of Definitive Map Former County Borough of York 
(Clifton, Heworth, Holgate and Hull Road Wards) 
 

 Summary 

1.  This report seeks to assist the Executive Member in determining whether or not 
to make a number of Definitive Map Modification Orders to record public rights 
of way on the Definitive Map for the former County Borough of York within 
Clifton Ward (Annex 1), Heworth Ward (Annex 2), Holgate Ward (Annex 3) and 
Hull Road Ward (Annex 4).   This is a continuation of the work so far carried out 
to prepare a Definitive Map for the former County Borough of York (a statutory 
requirement).   

  
 Recommendation 
 
2.   It is recommended that the Executive Member approves Option 1, which is 

inclusive of the following: 
 

i) Authorise the Head of Civic, Democratic and Legal Services to make 
and advertise the required Definitive Map Modification Orders to add 
all those paths to the Definitive Map, where it is recommended, 
based on the evidence available, to make an Order (see bottom of 
page of each Schedule (Annexes 1-4) for recommended action).   

ii) If no objections are received, or any objections received are 
subsequently withdrawn, the Orders referred to in i) above be 
confirmed; or 

iii) If objections are received, and not withdrawn, the Orders, or relevant 
parts thereof, be referred to the Secretary of State for determination. 

  
 Reason 

3.  As surveying authority for the area, the City of York Council has a statutory duty 
(Wildlife and Countryside Act 1981, section 55(3)), to produce a Definitive Map 
and Statement for the former County Borough of York; and in doing so is 
obliged to make Definitive Map Modification Orders to register the existence of 
all public rights of way in that area. 

 



 Background 

4. Part IV of the National Parks and Access to the Countryside Act 1949 (NPACA 
49) required every County Council to carry out a survey of ‘all lands in their 
area over which a right of way is alleged to exist’ and to produce a Definitive 
Map and Statement (hereafter referred to as the Definitive Map).  The survey 
was not compulsory in every local authority in England and Wales, with some 
densely populated areas being excluded. The London Boroughs, County 
Boroughs (such as York) and ]other large urban conurbations (subject to 
application) were excluded from the compulsory survey under the NPACA 49. 
As a result of the provisions of the NPACA 49 the former County Borough of 
York was excluded and no Definitive Map produced. 

 
5. The Wildlife and Countryside Act 1981 removed the majority of the exclusion 

provisions provided by the 1949 Act and replaced them by introducing a 
statutory duty to produce Definitive Maps for the previously excluded areas. 
This is achieved by first producing a blank map, which when modified, by 
making a Definitive Map Modification Order becomes the Definitive Map for the 
area. The Definitive Map is then further compiled by making additional 
Definitive Map Modification Orders. 

 
6. In order to achieve this, each of the Ward areas has been surveyed to identify 

potential routes for inclusion on the Definitive Map, followed by the investigation 
and consultation described below. 

 
 Identification of Routes for Inclusion 
7. Initially a desk based mapping survey was undertaken in order to identify all 

routes within the area that had the physical characteristics of a public right of 
way (i.e. they physically existed as a through route between two other 
highways).  

 
8. The results of this survey were then compared against the Council’s List of 

Streets Maintainable at Public Expense (List of Streets), which is held pursuant 
to Section 36 of the Highways Act 1980.  Those routes that were recorded on 
the List of Streets as being publicly maintainable were temporarily removed 
from the survey with a view to them being included in a second phase of 
Definitive Map Modification Orders at a later date.  The reason for this being 
that as these temporarily excluded routes are already shown on one set of 
highway records (ie the List of Streets), their recording on the Definitive Map 
could take a slightly lower priority than those routes not recorded at all.  

 
9. Those routes remaining within the survey, of which there are 204 

(approximately 45.5 km) in total, form the basis of the first phase of proposed 
Definitive Map Modification Orders which, due to the number of paths involved, 
are being administered in three batches (see table below).  

 
10. Batch 1 (Acomb, Dringhouses and Woodthorpe, and Westfield) was considered 

at the Executive Member Decision Session on 2nd March 2010 and approval 
was given to make and advertise Definitive Map Modification Orders to record  
87 paths on the Definitive Map.  The Definitive Map Modification Orders for 
these 87 paths have been made and advertised.  The period of advertisement 



ie the statutory consultation period, commenced on the 31st March and expires 
on the 19th May 2010. 

 
11. Batch 2 (Fishergate, Guildhall and Micklegate Wards) was considered at the 

Executive Member Decision Session on 6th April 2010, but deferred to the 
EMDS meeting on the 11th May, to enable Officers to respond to the individual 
comments received prior and post advertisement of the report. 

 
12. This report considers the available evidence for the third batch of paths ie those 

so far identified in the Clifton, Heworth, Holgate and Hull Road Wards. 
 
 

Batch  Wards Included Number of 
paths 

Length of 
paths 
(approx) 

1 Acomb,  Dringhouses and Woodthorpe,  
Westfield 

       88   14 km 
 

2 Fishergate (Annex 1), Guildhall (Annex 
2) and Micklegate (Annex 3) 

       52   14.5km 

3 Clifton, Heworth, Holgate and Hull 
Road 

       59    11.5 km 

 
13. Details of those routes that are included in this third batch (Clifton, Heworth, 

Holgate and Hull Road Wards) are included in the attached Schedules at 
Annexes 1 - 4 of this report. 

 
14. Eventually, as is required by law, all those public rights of way that are recorded 

on the List of Streets will be added to the Definitive Map, and all those routes 
recorded on the Definitive Map that are found to be highways maintainable at 
the public expense ie in existence prior to the 1959 Highways Act, will be added 
to the List of Streets.   

 
Evidence 

15. Section 53(3)(c)(i) of the Wildlife and Countryside Act 1981 places a duty upon 
the Authority to promote a Definitive Map Modification Order upon ‘the 
discovery by the authority of evidence which shows that a right of way which is 
not shown in the map and statement subsists or is reasonably alleged to 
subsist’. 

 
16. Each of the routes concerned has been surveyed (survey 2000/01 and 2006), 

use observed and photographed. In addition a search of old maps etc has been 
undertaken to ascertain approximately how long each route has physically 
existed. Consultations also invited the submission of user evidence, although 
little was forthcoming.  The evidence in respect of each individual path is 
summarised in the individual schedules located in the Annexes.  At the bottom 
of each schedule there is a recommendation, based on the evidence produced, 
on whether or not to proceed with a definitive map modification order. 

 
17. By and large the paths included in this report are set out, and have the general 

appearance of public rights of way; they are also generally in use on a daily 
basis by members of the public, and have been for a number of years. They are 



generally accepted by the public as being public rights of way although in some 
cases there is a lack of evidence to progress a definitive map modification order 
at this stage.  

 
18. Where there is prima facie evidence of the existence of a public right of way, 

and no evidence to the contrary, the “reasonably alleged” test set out above will 
be satisfied.  A summary of the number of paths under consideration, and those 
recommended for further action is set out below: 

 
 

 
Ward 

 
No of Paths 
under 
consideration 

 
No. of paths 
recommended 
for DMMOs 

No. of paths 
where no further 
action is 
recommended at 
this time 

Clifton 19 14 5 
Heworth 19 11 8 
Holgate 10 9 1 
Hull Road 11 8 3 

 
 

 Consultation 
 
19. In an effort to reduce the potential for disputes a significant amount of 

consultation has been undertaken. This has included writing to all adjacent 
property holders and posting maps and notices on site. There has only been a 
minimal response to the consultations, principally because the routes in 
question are obviously public rights of way (paths maintained by the Council).  

 
20. Whilst substantial consultations have been undertaken, there is no guarantee 

that all landowners have been identified. In recognition of this, special 
dispensation from serving notices direct on landowners is being sought from 
the Secretary of State.  

 
21. The aim, within this part of the project is to record as many undisputed public 

rights of way on the Definitive Map as possible. So as not to delay progress, 
any disputed paths, or contentious issues, have been removed from the project 
and will be dealt with separately.  

 
Consultation 
 

22. Ward Members and Group Spokesperson(s) have been consulted.  Their 
comments, verbatim, are: 

 
 Ward Councillors 
 
23. Clifton  

 
Cllr Helen Douglas – No comments received. 
 
Cllr Ken King – No comments received. 



 
Cllr David Scott – No comments received. 

 
24. Heworth  

 
Cllr Barbara Boyce – No comments received. 
 
Cllr Tina Funnell – No comments received. 
 
Cllr Ruth Potter – Comments received 31st March 2010, “The two paths near 
Hempland are technically in Heworth Without.  I think this should have gone to 
Cllr Ayre?” 

 
25. Holgate 
 

Cllr James Alexander – No comments received. 
 
Cllr Denise Bowgett – No comments received. 
 
Cllr Sonja Crisp – No comments received. 
 

26. Hull Road 
 
Cllr Richard Cregan – No comments received. 
 
Cllr Roger Pierce – Comments received 30th March 2010, “I’ve no objections to 
the proposed modifications in Hull Road.  However, I am concerned that the 
entrances to many of the ginnels are effectively obstructed by excessive, 
council-provided barriers which do constrain access by larger pushchairs and 
people pushing their bicycles.  I have spoken to our cycling team without 
outcome”. 
 

27.   Group Spoke(s)person 
 Cllr Steve Galloway – No comments received. 
 

Cllr R Potter – See above. 
 
Cllr I Gillies – No comments received. 
 
Cllr A D’Argone –No comments received. 
 

28. Officer’s Comments 
 

The boundary for the Former County Borough of York was revised in 2001 
resulting in two areas previously included within Heworth Ward being reasigned 
to Heworth Without Ward.  The two areas concerned are located in the vicinity 
of Hempland Primary School and Stockton Lane.  The paths identified in both 
the areas will not now be included within the Former County Borough project 
but will remain on file to be investigated at a later date. 
 



Public Rights of Way are an asset that should be accessible to all people.  
Where it is identified that barriers restrict access the reasoning for the barrier 
will be investigated, and where possible, subject to consultation, existing 
legislation, funding and human resources, improvements to the point of access 
will be sought. 
 
It is acknowledged that there are many routes that have not been identified and 
included within Batches 1 –3 which represent the first stage in the production of 
a Definitive Map for the Former County Borough.  The duty upon the Council 
following the production of a Definitive Map is to keep the map under 
continuous review.  Any public rights that are in existence but not recorded, and 
were not investigated at the first stage can be identified and investigated as 
part of the continuous review and included at a later time. 
 

 Options 

29 Two options are available to the Executive Member: 
 

30. Option 1: Make the necessary DMMOs to add those paths to the Definitive Map 
that are recommended in the Schedules.  This option is recommended; or 

31. Option 2:  Do not make the DMMOs to add the paths to the Definitive Map. 
 
 Analysis 
 
32. Making the Orders as recommended (Option 1) represents compliance with the 

Authority’s statutory duty (Wildlife and Countryside Act 1981, section 55(3) to 
produce a Definitive Map for the area.  Once the Orders are confirmed the 
paths will be added to the Definitive Map which will safeguard the publics’ use 
of them. 

 
33. Failure to make the required Orders is contrary to the Authority’s statutory 

duties in this respect.  Additionally, if the Authority decides not to make the 
Orders the paths concerned will not enjoy the same level of protection as those 
paths that are recorded on the Definitive Map and Statement.   

 
 Corporate Priorities 
 
34. A public right of way is sustainable, car free and provides access to health and 

recreation opportunities thus contributing to the priorities of making York a 
Sustainable and a Healthy City.  If it is determined that rights of way subsist or 
is reasonably alleged to subsist and the Orders made to add the paths to the 
definitive map the benefits of doing so would link into the Council’s Corporate 
priorities.   

 
Implications 

 Financial 
35. The cost of advertising the making of the required Definitive Map Modification 

Orders will be approximately £12,000.  If no objections are received then the 
Orders will require to be confirmed, again at a cost of approximately £12,000.  
The funding of this batch and batch 3 of the project will be met from existing 



PROW budgets as and when resources allow. The current annual PROW 
budget for Definitive Map work is £20,000.  There is a statutory duty to keep the 
definitive map under continuous review, therefore in light of the current and 
future workload associated with definitive map work it will be necessary to 
formulate and pursue a growth bid for funding. 

 
36. City of York Council as the highway authority has an existing and significant 

responsibility to maintain all publicly maintainable highways whether shown on 
its records such as the List of Streets and the Definitive Map, or not.  Therefore 
the recording of the paths identified in the schedules (Annex 1-4) on the 
Definitive Map will not theoretically result in any increase in the maintenance 
liability for the Council.  The process of recording the rights of the public and 
producing a Definitive Map provides the authority with an increased knowledge 
and a continuing accurate record of paths that are publicly maintainable.  The 
funding that will be required to provide continued maintenance of the paths 
identified is not currently reflected in any of the council’s highway maintenance 
budgets.   

 
37. The recording of 40 km (ie the total length of batches 1, 2 and 3) of path to the 

Definitive Map, for this first phase in the production of a Definitive Map for the 
former County Borough, will mean that there will be increased pressure put 
upon the existing PROW Maintenance and Highway Maintenance Services 
budgets.  This is the first stage of the process and the subsequent stages to 
come will involve an investigation of the information held on the List of Streets 
(routes that are publicly maintainable); a thorough investigation of any 
contenscious routes identified and excluded in the first phase (ie batches 1, 2 
and 3) and the investigation of Definitive Map Modifications Order applications 
that have been received by the Council.  The potential outcome of the statutory 
requirement to produce a Definitive Map could significantly increase the total 
recorded length of public rights of way within the City of York boundary. 

 
38. The paths under consideration within this report have either natural, crushed- 

stone (or similar), or hard surfaces (eg tarmac, rosemary sets).  In accordance 
with a decision made by Members in September 2004 (where it was 
determined that those paths recorded on the Definitive Map, but which lie within 
the more urban areas of York, be maintained out of the Highways Maintenance 
Services budget), it is proposed that those paths that currently have a hard 
surface be maintained by Highways Maintenance Services and those that have 
natural or crushed stone surface be maintained by PROW.   

 
39. Highway Maintenance Services has provided the following comments, ‘The 

inclusion of these footways and the resultant maintenance liability on the 
metalled surfaces where that exists will introduce further demands on our 
maintenance budget. On this basis we recommend that Members allocate 
increased funds to cover this. Also we would be faced with the annual 
inspections of these areas where they are metalled. Again this is going to 
involve further demands on existing resources.’  

 
 Human Resources  
40. The addition of a further 40 km of path to the Definitive Map will increase the 

current work-load of both PROW and Highway Maintenance Services as all 



those paths added to the Definitive Map and which are maintainable at the 
public expense will be required to be included within Highway Maintenance 
Services’ annual inspection of highways and also the PROW Team’s routine 
maintenance checks.   

 
 Equalities  
41. There are no equality issues 
 
 Legal  
42. Section 53(3)(c)(i) of the Wildlife and Countryside Act 1981 places a duty upon 

the Authority to promote a Definitive Map Modification Order upon the discovery 
of evidence that a public right of way subsists or is reasonably alleged to 
subsist. 

 
43. Section 55 of the Wildlife and Countryside Act 1981 places a statutory duty on 

the Authority to produce a Definitive Map for the former County Borough of 
York.  This is not a discretionary matter. 

 
44. Making the proposed Orders contributes, in part, towards the Authority meeting 

these statutory requirements. 
 
 Crime and Disorder  
45. In view of the fact that Definitive Map Modification Orders only seek to register 

public rights of way that already exist, and do not create any new rights, there 
are no crime and disorder issues. The registration of routes may however assist 
in identifying “Relevant Highways” for the purposes of the Gating Order 
legislation. 

 
 Information Technology  
46. There are no information technology issues.  
 
 Property  
47. Although some of the paths under consideration in this report run over council 

owned land, there are no property issues as actual ownership of land will not 
change.   

 
 Other   
48. There are no other known issues for consideration. 
 
 Risk Management 

49. In compliance with the Council’s Risk Management Strategy, there is a low 
financial risk identified which is linked to the fact that the funding, that will be 
required to provide continued maintenance of the paths identified, is not 
currently reflected in any of the council’s highway maintenance budgets.  This 
will inevitably put pressure on the existing PROW maintenance budget and 
Highways Maintenance Service budget.   

50. So far Definitive Map Modification Orders have been made and advertised to 
add 87 paths to the Definitive Map (Batch 1).  The determination of Batches 1, 
2 and 3, ie the first phase of a programme of work to produce a Definitive Map 



for the Former County Borough will necessitate a review of the budget situation 
to evaluate the costs incurred so far and to determine a future strategy to fund 
the continued process of compiling a Definitive Map for the former County 
Borough and then to keep it up to date. 
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Wards Affected:   
Clifton, Heworth, Holgate and Hull Road Wards 
 

All  
 

 
For further information please contact the author of the report. 
 
 
Background Papers: 
Evidence evaluated and background analysis which forms the basis of the report 
prepared by consultant: Robin Carr Associates, 2 Friarage Avenue, Northallerton, 
North Yorkshire. 
 
Annexes: 
Annex 1 - Clifton Ward location plan, path schedules and path plans 
Annex 2 – Heworth Ward location plan, path schedules and path plans 
Annex 3 – Holgate Ward location plan, path schedules and path plans 
Annex 4 – Hull Road Ward location plan, path schedules and path plans 
Annex 5  - Decision Making Guidance for Definitive Map Modification Orders 


