Annex 1

Plan 1: Claimed Public Footpath, Thorganby Lane to Lawn

Closes (Public Footpath No.7), Wheldrake
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Annex 2

List of documents consulted



Wildiife & Countryside Act 1981
Application for Definitive Map Modification Order
Susscars Lane, Thorganby Lane to Lawn Closes Wheldrake

Documents Consulted

Enclosure Award, Map and Act
Tithe Plan and Apportionment

1910 Finance Act records
Ordnance Survey Maps

Rights of Way Act 1932 Depositions
NPACA 1949 Maps and Documents
Local Authority Files

Quarter Sessions records

Parish Council Records

Other Highway Authority records
Local Historical Maps

Deposited Plans

Estate Records

Deeds

Aerial Photographs

Avnex 2

Robin Carr Associates
Public Rights of Way Management & Consultancy Services
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Summary of Documentary Evidence
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Annex 4

Summary of User Evidence
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Annex 5

Graph showing Periods of Claimed User
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Annex 6

Summary of Objector’s Evidence/Comments
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Annex 7

Legal Tests




Legislative Tests

Test to be Applied

1. When considering an application for a DMMO to add a public right of
way to the Definitive Map the burden of proof initially rests with the
applicants to prove their case. If a prima facia case in favour of the
application is established, the onus then falls upon anyone opposing the
application to provide evidence in rebuttal. The standard of proof is the
civil test of ‘on the balance of probability’ .

2. If, having taken into account all of the available relevant evidence, the
Authority is satisfied that, the alleged rights subsist or are reasonably
alleged to subsist the Authority has a duty to make a DMMO. Such an
Order can however, only be confirmed if, on the balance of probability,
the alleged rights can be shown to actually subsist.

Evidential Tests
Highways Act 1980, Section 31
3. Section 31 of the Highways Act 1980 states:

“(1) Where a way over land, other than a way of such character
that use of it by the public could not give rise at common law to any
presumption of dedication, has been actually enjoyed by the public
as of right and without interruption for a full period of twenty years,
the way is deemed to have been dedicated as a highway unless
there is sufficient evidence that there was no intention during that
period to dedicate it.”

“(2)The period of twenty years referred to in subsection (1) above
is to be calculated retrospectively from the date when the right of
the public to use the way is brought into question whether by
notice, such as is mentioned in subsection (3) below or otherwise.”

“(3) Where the owner of the land, which any such way as aforesaid

passes has erected in such manner as to be visible by persons
using the way a notice inconsistent with the dedication of the way
as a highway, and has maintained the notice after the first January
1934, or any later date on which it was erected, the notice, in the
absence of proof of a contrary intention, is sufficient evidence to
negative the intention to dedicate the way as a highway”

4. Section 31(1) has two ‘limbs’ the first provides that proof of twenty years
continuous user “as of right” endorses a claim that a highway exists; the
second (sometimes referred to as ‘the proviso’) provides that proof of a
lack of intention to dedicate the way as a highway defeats the claim.

5. Section 31 is further supplemented by Section 32 of the Highways Act
1980, which states:




“A court or other tribunal, before determining whether a way has or
has not been dedicated as a highway, or the date on which such
dedication, if any, took place, shall take into consideration any
map, plan or history of the locality or other relevant document,
which is tendered in evidence, and shall give weight thereto as the
court or tribunal considers justified by the circumstances, including
the antiquity of the tendered document, the status of the person by
whom and the purpose for which it was made or complied, and the
custody in which it has been kept and from which it is produced.”

Common Law

Before public rights can be asserted under the Common Law, a
landowner must be shown to have intended to dedicate the right of way
over his land. The question of dedication is purely one of fact and public
user is no more than evidence, which has to be considered in the light of
all available evidence. Public use will not, therefore, raise the inference
of dedication where the evidence, in its totality, shows that the public
right of way status was not intended.

At Common Law, there is no specified period of user, which must have
passed before an inference of dedication may be drawn. It is necessary
to show, in order that there may be a right of way established, that the
route has been used openly, “as of right”, and for so long a time that it
must of come to the knowledge of the owners of the fee that the public
were so using it as of right.

If the landowner has done exactly what would be expected from any
owner who intended to dedicate a new highway, the time may be
comparatively short. However, as a matter of proof at Common Law, the
greater the length of user that can be demonstrated, the stronger the
inference of dedication will (usually) be.

Factors such as desirability, suitability, financial viability, need or even
public safety, whilst genuine concerns cannot lawfully be taken into
account, when making a decision. Therefore, whilst there may be some
genuine concerns about the anti-social behaviour occurring along part of
the alleged public right of way, it cannot lawfully be taken into account
when determining the application to modify the Definitive Map.
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